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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE No. 584350 and MERCHANT MARI NER S DOCUMENT No. ( REDACTED) | ssued to:
Charles W FUTCHER I11

DECI SI ON OF THE COVIVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2426
Charles W FUTCHER |11
Thi s appeal has been taken in accordance with 46 CFR 5. 707

By order dated 24 March 1986, an Adninistrative Law Judge of
the United States Coast CGuard at New York, New York, revoked
Appel lant's |icense and nerchant mariner's docunent upon finding
proved a charge of misconduct. The charge was supported by four
speci fications which alleged that Appellant, while serving as
Pilot/Mate on board the MV CAPE MAY, on or about 31 July 1985
wongfully fraternized with a 14-year-old femal e passenger,
wongfully engaged in undue fanmiliarity with a 14-year-old fenunle
passenger, wongfully engaged in sexual intercourse with a
14-year-old femal e passenger, and wongfully failed to exclude a
14-year-old femal e passenger fromthe pilot hose and bridge of the
vessel, as prohibited by 46 CFR 78. 10- 1.

On 3 April 1986, Appellant filed a notice of appeal and
requested a tenporary docunent pendi ng appeal. The Administrative
Law Judge deni ed the request by order dated 7 April 1986.

BASES OF APPEAL

Thi s appeal has been taken fromthe denial of a tenporary
docunent . Appel | ant urges that the adninistrative Law Judge erred in
finding the specifications proved and in revoking Appellant's
Iicense and document. Appellant contends further that he should be
i ssued a tenporary |icense because he cannot be presunmed to be a
hazard to the navigation of any vessel

APPEARANCE: Jeffrey S. Mdller; dark, Ladner, Fortenbaugh & Young;
1818 Market St.; Philadel phia, PA 19103

OPI NI ON

A request for a tenporary docunent is governed by the
provi sions of 46 CFR 5.707 (c), which provides:

(c) A determination as to the request will

take i nto considerati on whether the service of
the individual is conpatible with the
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requirements for safety at sea and consi stent
with applicable laws. [If one of the offenses
enunerated in 5.61(a) has been found proved,
the continued service of the appellant will be
presuned not conpatible with safety at sea
subject to rebuttal by the appellant. A
tenporary docunent or |icense nmay denied for

t hat reason al one.

Anmong the offenses "enunerated in 5.61(a)" is "rape or sexual
mol estation.”" 46 CFR 5.61(A)(3). In this case, the Adm nistrative
Law Judge consi dered Appellant's request in light of the required
consi derations and concluded that Appellant's acts were "within the
interdiction of 46 CFR 5.61 (a)(3)." He then denied the
application. Wile the specifications were not drawn in ternms of
rape or sexual nolestation, | find no abuse of discretion in the
Adm ni strative Law Judge's determination that sexual intercourse
with a 14-year-old fenal e passenger falls within the anbit of rape
or sexual molestation. (The elenments of statutory rape are nerely
sexual intercourse with a fenmale under statutory age of consent. 65
Am Jur. 2d, Rape, 16. The Adninistrative Law Judge cites a state
statute (Delaware Crininal Code, Section 762) indication that in
Del aware, a female less than 16 years old is bel ow the age of

consent. See also 18 USC 2032 (Carnal know edge of fenale

under 16).) There is nothing in the record before me on this

i nterlocutory appeal which rebuts the presunption set forth in 46
CFR 5.707 (c) (cited above).

CONCLUSI ON
Appel I ant has not established sufficient cause to disturb the

order of the Administrative Law Judge denying hima tenporary
i cense and document.

ORDER

The order of the Administrative Law Judge denyi ng Appel |l ant a
tenporary docunent dated at New York, New York, on 7 April 1986 is
AFFI RVED

J.C. IRWN
Vice Admiral, U S. Cost CGuard
ACTI NG COVIVANDANT

Signed at Washington, D.C. this 21 day of July 1986

*x*x*xx  END OF DECISI ON NO. 2426 *****
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